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INITIATING CRIME IN ONE STATE AND 
COMPLETING IT IN ANOTHER. 





The New York Law Journal of date 
October 18, 1912, reports a decision, Peo- 
ple v. Arnstein et al., just rendered by 
Supreme Court for the County of New 
York, which emphasizes in a very extraor- 
dinary way one of the difficulties in the 
administration of law, arising out of divers 
sovereignties as components of an insep- 
arable nation. 
tion is as to the enforcement of a criminal 
statute. 

The facts show, that a fraudulent scheme 
for the sale of worthless corporate stock 
was concocted in the County of New York, 
with delivery of the shares of stock an] 
receipt of the money therefor in the State 
of Connecticut, the indictment setting forth 
by proper averment these facts as constitut- 
ing the statutory offense of larceny in th? 
County of New York. A demurrer to the 
indictment was sustained, 

It was conceded, or at least not disputed, 
in the opinion, that, had the obtainment of 
the money been secured in New York, the 
indictment would have been sufficient, and 
it was argued that it was necessary for the 
obtainment in Connecticut to be an offense 
there to make the New York statute apply 
to this case. 

Thjs result, however, was not declared 
as of the invalidity of the New York legis- 
lature to cover such a case and a large part 
of the opinion is devoted to showing that 
legislation of that state in what it says 
about crime being punishable there, whether 
committed in whole or in part in the state, 
does not embrace this kind of case. 

The reasoning therefor seems to be that 
such a statute does not apply to a case 
where, if you separate what takes place in 
the state from the other part, there is noth- 
ing there which is forbidden by law. Thus 
it is said: “An act or omission forming an 


This time the exemplifica- 





clement of a crime is not in itself a crime 
merely because it is such an element when 
separated from the other elements forming 
in conjunction with it the crime. It is only 
a crime, if it is something which, standing 
alone, is forbidden by our law and punish- 
able under our law, either as constituting 
when committed, the crime of an attempt 
to commit the crime, of which it forms an 
element, or as constituting some other inde- 
pendent crime. A false representation or 
pretense may form an element in a crime, 
or under circumstances perhaps constitute 
the crime of an attempt to commit a certain 
crime, but it does not constitute the crime 
of larceny apart from an obtainment as the 
result of such false representation or pre- 
tense, and, moreover, an obtainment under 
circumstances which are forbidden and pun- 
isable, and an obtainment. outside of the 
jurisdiction of the state is not forbidden by 
our law ror punishable by it unless our law 
is to be given an extraterritorial force.” 

The court had already said in the opin- 
ion that: “The rule at common law was 
that concurrent jurisdiction exists in the ° 
place of the starting of the offense and in 
the place of its consummation, provided 
that the offense was indictable in the place 
of consummation. Under this rule the 
thing done in New York State to be indict- 
able must at least have been part of a 
crime, that is to say, part of some crime in- 
dictable at the place of consummation. 
Apart from statutory provision to the con- 
trary where that done outside of the juris- 
diction is not criminal where done—that is 
to say, at the place where done—that done 
in New York is not part of a crime.” 

All of this comes to this: That in such ~ 
offenses as conspiracy and larceny by false 
pretenses, if the overt act or the obtain- 
ment of property is not forbidden by law 
where taking place, the conspiracy or false 
pretense taking place in another jurisdic- 
tion is something of which the law takes 
no notice. 

In regard to conspiracy, we know the 
distinction between that at common law an4 


that by statute. The offense at common 
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law was in the conspiring. That is in- 


offensive to statutory conspiracy, unless an 
overt act follows after, as is illustrated by 
many federal cases under the federal con- 
spiracy statute. 

Larceny by false pretenses or representa- 
tions places the representations and _ pre- 
tenses in the same category as conspiring. 
differing merely in the essential fact, that 
larceny by this means may be committed 
without any conjunction | with 
another. ‘The obtainment of what is sought 
by the pretense is like the overt act in con- 
spiracy, except that overt act to make con- 
spiracy mdictable need not go as far as is 
necessary to constitute larceny by false pre- 
tenses, 


by one 


In this case it was said, it was not shown 
by any averment that the obtainment was 
contrary to Connecticut law—the law of 
the place of consummation—and, therefore, 
no crime was charged under New York 
law. 

We think, however, that it is greatly to 
be doubted whether, though it had been 
shown that Connecticut punished such ob- 
tainment and, therefore, there happened to 
exist similarity of law on this subject in the 
two states, that even then the indictment 
would have been good. The rule at com- 
mon law which is referred to is, we think, 
not accurately expressed. ‘There was a 
rule about venue, which made a crime be- 
gun in one place and consummated in an- 
other indictable at either, but this was be- 
cause the law of both venues was that of 
one sovereignty, as we think was shown by 
us by authority in 75 Cent. L. J. 212, in a 
note under the title, ‘Distinction Between 
States Inter Sese and a State and a For- 
eign Country in Larceny Prosecutions.” 

It does not seem that the enforceability 
of a criminal statute of a state ought to 
depend upon such a fortuitous circum- 
stance as the law of a sister state being or 
not in accord with its own policy—that is 
to say, for example, the New York statute 
in question amounted to nothing in this 
case, because the consummation was not in 





Rhode Island, if it so be that New York 
policy found its counterpart in that state. 

This is a shadowy rule anyway, and by 
many courts held in no way applicable to 
our conditions, that is to say, it never was 
enforced under conditions at all parallel. 
Here our theory is that law is certain and 
no man can be deprived of his liberty or 
property except upon his knowledge of that 
certainty. ‘l'o enforce this it is a presump- 
tion of law that he knows the law of the 
state he violates. But there is no presump- 
tion whatever that he knows the law of 
some foreign jurisdiction, which must be 
taken in connection with that law. The 
state itself does not know that other law, 
and never shaped its own law with refer- 
ence thereto. 

We do know, however, that there are 
interrelations between the states whereby 
the citizens of all the states should be pro- 
tected by legislation of each, and their close 
intercommunication calls for its adoption. 
The facts in the case we are considering, 
demonstrate its absolute need and the opin- 
ion in the case shows what may be deemed 
a practicable way to do this. 

Thus take the former of the above ex- 
cerpts from this opinion where it speaks, 
arguendo, about “attempt to commit a cer- 
tain crime” and make that indictable. Un- 
der such a statute the evidence of consum- 
mation elsewhere would be competent. 

Possibly, however, it might be success- 
fully urged that such attempt aiming at 
consummation in another state, would be 
merely an effort to give extraterritorial 
force to a statute. We admit that this 
seems a formidable objection, but suggest 
that it may be avoided by some such pro- 
vision as that by false pretenses made 
in the state, whose law is violated, and 
money or property is elsewhere obtained 
thereby, no title shall pass and refusal up- 
on demand to return same shall constitute 
embezzlement. The evil is one that de- 
mands legislation, especially as the legisla- 
tive mind has begun to consider the selling 
of worthless stocks, and prosecutions for 
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using the mails for fraudulent purposes 
seem so utterly inefficacious in the suppres- 
sion of that evil. 








NOTES OF IMPORTANT DECISIONS. 





CORPORATIONS—AVOIDANCE OF THE 
TRUST FUND THEORY IN THE ISSUE OF 
STOCK.—In the Second Circuit Court of Ap- 
peals, a demurrer was held to have been 
wrongly sustained to a complaint in an action 
against a corporation to recover damages for 
false representations by. the corporation’s 
agent as to the value of its property, by which 
plaintiff was induced to buy its stock and pay 
par value therefor when it was in fact of little 
or no value. Assets Collecting Co., Inc., v. 
Barnes, King Development Co., 198 Fed. 82. 

The theory of the demurrer was that plain- 
tiff was not allowed to purchase stock from a 
corporation without paying par value without 
being accountable to its ¢reditors for the dif- 
ference, and to allow recovery for exeess pay- 
ment over real value would be in violation of 
the rights of the creditors and other stockhold- 
ers of the corporation. The court said, how- 
ever, the principle invoked referred to acquisi- 
tion of stock by an original subscriber, and the 
complaint was not demurrable unless both this 
fact appeared and also that there were credi- 
tors or other stockholders. 


Arguendo as to stock purchased from a 
corporation, it was said: “It not infrequently 
happens that the whole or a large part of the 
stock of a corporation is issued for property. 
When this is uone honestly, in good faith and 
on a fair valuation, the stock thus issued is 
full paid non-assessable, except in states where 
there is some provision for additional assess- 
ments to pay debts. It also often happens that 
the persons who have thus subscribed for stock 
and have paid for the same by giving property 
for it, instead of cash, will donate to the cor- 
poration part of their full-paid stock for it to 
sell and thus raise funds to conduct its busi- 
ness, hoping that thereby the value of what 
stock they do not thus contribute to the treas- 
ury will be enhanced. The stock which the 
corporation has thus received it may, of course, 
sell for what price it chooses, since full pay- 
ment for it has once been made.” 


Therefore, having the right to sell at any 
price the court said the corporation could be 
made to respond for selling at an excessive 
price, if this is effected by false representa- 
tions. 





The doctrine developed by the courts under 
the trust fund theory has been greatly doubt- 
ed, but, if it has vitality, what is excerpted 
above indicates that there would be little or 
no difficulty in avoiding its application. We 
greatly doubt whether there has ever been, or 
if so it must have been very rare, an instance 
of an honest valuation of property for which 
stock is paid and then such a donation as is 
spoken of. One fairly valuing his property will 
not do that kind of thing. 

We believe also that if he did do it, the 
transaction would look like “whipping the dev- 
il around a stump,” and it would devolve on 
a purchaser to inquire into the bona fides of 
it or be deemed to be an original subscriber. 

As to there being other stockholders the sup- 
position by the court assumes that there are, 
and so does the allegation that the corpora- 
tion sold the stock. May there be a corporation 
without stockholders? It sold the stock. It 
must already have had stockholders when it. 
did this. 


+ 








ARE WE DRIFTING FROM THE OLD 
MOORINGS? 





The Editor of the Central Law Journal: 

The fear recently discounted by Mr. Robbins 
in his illuminating article of a few weeks ago 
that we were drifting too much from our moor- 
ings, especially in the matter of ignoring pre- 
cedents, is in great measure baseless. We can- 
not even if we should desire it, get away from 
the doctrine of judicial precedent. So long as 
civilized man remains as now constituted, es- 
pecially the Anglo-Saxon branch, so long will 
he ever strive to adapt old forms and old 
methods to new situations, even to the extent 
of trying to mold new situations so as to square 
with old pronouncements. 

‘This seems inescapable. We cannot rid our- 
selves of our imitative instinct, our bent to- 
ward custom and habit, our predisposition to 
follow. We all have the herd instinct. We 
prefer the beaten path or the made path to a 
step aside into brambles, wire grass or the for- 
est. It has been ever thus. The reference of 
disputes to a third party is habit. Legislation 
is a habit. The adaptation of old methods to 
newer times is a habit. We find that Moses re- 
proached his followers for not keeping and ob- 
serving his judgments as well as the statutes, 
‘she jus gentium which is the flesh hung upon 
the frame of the older Roman law, was itself 
built up by repetition after repetition of 
means of settling controversies. The common 
law, as everyone knows, the greatest system of 
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jurisprudence notwithstanding its defects, the | doctrine of judicial precedent, but to make it 


world has yet seen, was built up by the pro- 
cesses of imitation, repetition and custom. In- 
deed, many of the principles of this system of 
law are but judicial declarations of customs 
and habits. Even the infliction of punishment 
has and had a modicum of light upon this sub- 
ject. Nietzsche says that punishment was or- 
iginally inflicted to remind the culprit of his 
promise to society that he would observe its 
customs and also for the purpose of reminding 
all other citizens of the community that for 
like infringement like punishment would be in- 
flicted. Kewards were also awarded to indi- 
viduals for good conduct. Each subsequent 
party to the social contract felt himself vested 
with the right to expect and get the same re- 
ward for the same course of conduct. 


These considerations or these truths are in- 
born and ingrain and operative to-day. We 
have the additional element afforded by en- 
lightened experience that judicial decisions are 
to-day pronounced after great care and delib- 
eration. It is but natural to expect that when 
these adjudications become known every mem- 
ber of society will square his conduct thereby 
and feel himself vested with the right to insist 
upon its repetition if occasion should demand. 
It is also more than probable that the arbitra- 
tors of disputes in this day and time who have 
solemnly communicated the results of their la- 
bors and researches to writing in their effort 
to ascertain the just rule, will upon the recur- 
rence of the same or similar circumstances, fol- 
low their former course of reasoning. 

The doctrine of judicial precedent, I repeat, 
cannot be destroyed. It is the major premise 
of all juridicial reasoning even in countries 
having the most elaborate code system. The 
jurists of those countries still have the play of 
contending or competing analogies. “But in 
those jurisdictions having piecemeal or patch- 
work statutory systems precedents are indis- 
pensable, unavoidable, invaluable. 

But I do not mean by the foregoing that 
there should be a blind worship of precedents 
as such. They should not be treated as were 
the laws of Medes and Persians. They should 
be examined in the light of experience, logic 
and justice to determine whether they are ad- 
justments in accordance with the standards of 
justice. ‘There is a balance or spirit level of 
justice made prominent by the philosophical 
jurists, just as there is a law of gravitation 
which gives a balance in the physical world. A 
violation of the former will bring a structure 
down in time jfst as in the physical world. The 
thing to do is not to attempt to destroy the 


the best means yet devised for bringing togeth- 
er the practical and ideal efforts at justice. 
JOSEPH C. HIGGINs. 

Nashville, Tenn. 

Lwe are delighted to have the privilege of 
publishing the very clear and interesting views 
of our good friend, Judge Higgins, of the Ten- 
nessee Court of Civil Appeals, on a subject of 
more than ordinary importance at this time. 
The views of Judge Higgins reflect the attitude 
of the careful, far-seeing jurist and will justly 
command the highest respect. In this day of 
seriously proposed changes in the administra- 
tion of justice, it is well to have our judges re- 
mind us not to forsake the old ways for any 
untried paths until we are sure that the new 
way is better.—A. H.R.] 








LIMITATIONS ON FEDERAL 
COURTS IN ADMINISTERING 
STATE LAW. 








Preliminary.—In a recent case decided 
by the Fourth Circuit Court of Appeals,’ 
the question was raised as to the jurisdic- 
tion of a federal court to enforce a mechan- 
ics’ lien given by a state statute, and upon 
this the unanimous opinion of the court 
spoke as follows: “It is earnestly insisted, 
that because the mechanics’ lien is the 
creature of the state statute, it can be en- 
forced only in the court prescribed by the 
statute. It is unquestionably true that, 
when -the legislature of a state creates a 
right, it may prescribe in which of its 
courts the right may be enforced, and may 
make, within the limitations of its own 
constitution, such jurisdiction either exclu- 
sive or concurrent. Usually mechanics’ 
liens are enforced in those courts having 
jurisdiction of the causa litis, the enforce- 
ment of the contract ; the lien being regard- 
ed as ancillary to the principal remedy. 
This generally carries actions for the re- 
covery of money claimed to be due on con- 
tracts for material furnished or work and 
labor performed, into the courts of law, 
where the claimant has an adequate remedy 
tor the establishment of his debt. It fre- 





(1) Schmulbach vy. Caldwell, 196 Fed. 16. 
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quently occurs, however, that questions of 
priority or conflicting liens are presented, 
in which cases the law court has not the 
machinery for bringing into the record all 
interested in the proceeds of the sale of 
ihe property and so moulding its decrees 
that the rights of all persons in interest 
may be protected, their liens transferred to 
the proceeds of the property, thus enabling 
the court to bring it to sale under such con- 
ditions that the purchaser will acquire a 
perfect title and the owners and lienors re- 
ceive its full value. That the Legislature 
of West Virginia had this purpose in view 
is indicated by the provision in the section 
of the statute which requires the plaintiff 
to make all other persons having liens 
parties, and permitting any other person 
acquiring a lien before a decree shall be 
passed to make himself a party. ‘The stat- 
ute further provides that, if the original 
plaintiff fails to establish his claim, the suit 
shall not be dismissed, but may be prose- 
cuted by any other party, etc. Whether it 
was the purpose of the legislature to con- 
fer exclusive jurisdiction upon the Court 
of Chancery or only to permit the claimant 
to file his bill in chancery, thereby giving 
that court concurrent jurisdiction with the 
law court, it is not necessary for us to in- 
quire. It is significant that the terms used 
in conferring the right is permissive, and 
not mandatory. In neither view can we 
suppose that it was the purpose of the legis- 
lature to divest the jurisdiction of the fed- 
eral court when the elements of diverse 
citizenship and the amount prescribed by 
the statute existed. This jurisdiction is of 
constitutional origin and cannot be divested 
by state legislation. It is elementary learn- 
ing that in cases such as this the jurisdic- 
tion is based not upon the character of 
the right to be enforced, but the diverse 
citizenship of the parties. The federal 
court, in such cases, administers the state 
law, as found in the state statute and con- 
strued by the state court. The contention 
of the learned counsel that, because the 
state statute confers jurisdiction upon the 





chancery court of the county in which the 
notice of lien is filed, therefore the jurisdic- 
tion of the federal court is excluded, would 
carry us to a conclusion which would oust 
the jurisdiction of the federal court in 
almost, if not every, statutory right or 
cause of action, because in every case the 
special statute or the Code of Procedure of 
each state prescribes the state court in 
which suits shall or may be brought for 
their enforcement.” - 


This rather lengthy excerpt, containing 
everything the opinion had to say on this 
jurisdictional question, is used by way of 
preface to the discussion I am about to 
enter upon. It, at least, suggests the ques- 
tion indicated by the title to this paper, and 
may be admitted to be the primary cause 
of the selection of that title. 


Concurrent Jurisdiction of Federal 
Courts.—It is certain that inferior federal 
courts, being of purely statutory creation, 
can exercise no other jurisdiction than that 
committed to them by Congress, and the 
Congressional policy in this regard in no 
way can be interfered with by states, so far 
as the conferring of jurisdiction on these 
tribunals is concerned. This principle is 
strongly shown in cases where new equ- 
itable rights created by state statute have 
been attempted to be enforced in federal 
circuit courts. Thus where a Mississippi 
statute provided for simple contract cred- 
itors bringing suits in equity, as well as 
those who had obtained judgments, for the 
setting aside of fraudulent conveyances of 
property, it was held that such a suit by 
simple contract creditors was forbidden by 
the Seventh Amendment of the Constitu- 
tion, which declares that “in suits at com- 
mon law, where the value in controversy 
shall exceed twenty dollars, the right of 
trial by jury shall be preserved.” Mr. Jus- 
tice Fields said: “At the outset of the case 
the question is presented, whether a suit of 
this kind, where the complainant is a simple 
contract creditor, can be maintained in the 


(2) Scott v. Neely, 140 U. S. 106. 
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courts of the United States. It is sought 
to uphold the affirmative of this position 
on the ground that the statute of Missis- 
sippi creates a new equitable right in the 
creditor, which being capable of assertion 
by proceedings in the 
pleadings and practice in equity, will be 
enforced in those courts. The general 
proposition, as to the enforcement in the 


conformity with 


federal courts of new equitable rights 
created by the states; is undoubtedly cor- 
rect, subject, however, to this qualifica- 
tion, that such enforcement does not im- 
pait -any right conferred, or conflict with 
any inhibition imposed, by the Constitution 
or laws of the United States. Neither 
such right nor such inhibition can be in 
any way impaired, however fully the new 
equitable right may be enjoyed or enforced 
in the States by whose legislation it is 
created.” 

This case shows that the federal courts 
are not merely substituted jurisdictions in 
every respect, for here we see that, though 
there be the requisite diversity of citizen- 
ship, a simple contract creditor is one thing 
in a federal court and another in the state 
court, or, in other words, his rights are 
not the same in one court as in the other, 
though both courts are administering state 
law. 

Again this Missisippi statute came _ be- 
fore the U. S. Supreme Court*® and Scott 
v. Neely supra was approved, Chief Jus- 
tice Fuller said: “It was there shown that 
the Constitution of the United States, in 
creating and defining the judicial power of 
the general government, has established 
the distinction between law and equity, and 
that equitable relief in aid of demands 
cognizable in the ‘courts of the United 
States only on their law side could not be 
sought in the same action, although al- 
lowable in the state courts by virtue of 
state legislation.” 

The dissenting opinion in this case by 
Mr. Justice Brewer, concurred in by Mr. 
Justice Jackson, the latter not being a mem- 


(3) Cates v. Allen, 149 U. S. 451. 





ber of the court when Scott v. Neely supra 
was decided and the former, not register- 
ing any dissent, ought to be here noticed. 
It was said: “While I freely concede the 
general rule to be as stated, that a bill of 
this kind will not be entertained without a 
prior judgment anid execution at law, I am 
unwilling to admit that the federal courts 
are incompetent to administer a state law 
which provides that such a pill may be filed 
by a simple contract creditor, where the 
requisite diversity of citizenship exists, and 
the requisite amount is involved. * * * ] 
had always supposed it to be a cardinal 
rule of federal jurisprudence that the fed- 
eral courts are competent to administer any 
state statute investing parties with a sub- 
stantial “The 
statute in such cases does not confer juris- 
diction; that exists already, and it is in- 
voked to give effect to the right by apply- 
This prin- 


right.” Quoting he says: 


ing the appropriate remedy. 
ciple is laid down as axiomatic in our Na- 
tional party forfeits 
nothing by going into a federal tribunal.”* 

The Justice further thought that Holland 
v. Challen® was directly in point as holding 
that a statute of this kind “merely dis- 
penses with the general rule of Courts of 


Jurisprudence. <A 


Equity that in order to maintain a creditor's 
bill a prior judgment and execution at law 
is necessary.’”® 

Mr. Justice Brewer applied the rulings 
in Scott v. Neely and Cates v. Allen supra 
in a later case,’ saying: “It is the settled 
law of this court that simple contract cred- 
itors cannot come into a court of equity to 
obtain the seizure of the property of their 
debtor and its application to the satisfac- 
tion of their claims; and this, notwith- 
standing a. statute may atithorize such a 
proceeding in the courts of the state. The 
line of demarcation between legal and 
equitable remedies in the federal courts 
cannot be obliterated by state legislation.” 

(4) Ex parte McNiel, 13 Wall. 236, 243. 

(5) 110 U. S 15. 

(6) See, also, as supporting the dissent, Dew- 
ey v. West Fairmont Gas Coal Co., 123 U. S. 329. 


(7) Hollins v. Brierfield Coal & Iron Co., 150 
U. S. 371. 
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A federal circuit court under the rulings 
in Scott v. Neely and Hollins v. Brierfield 
& Co. supra and a decision’ by the Circuit 
Court of Appeals of its circuit, that a state 
statute giving to a court of chancery the 
right to decree the dissolution of an in- 
solvent corporation vested no such juris- 
diction in a federal court in a case there 
depending and cognizable by reason of 
diversity of citizenship,® because such a de- 
cree was not within the general equity 
powers of a court of chancery.’ This case 
will be reverted to later on. 

That the principle established as stated 
by Justice Brewer was something of a sur- 
prise may be gathered from various ad- 
judications, especially from a_ learned 
opinion by Judge George Gray of Third 
Circuit Court of Appeals,” but it has been 
established, and if the minor principle thus 
established is true, a fortiori, is it true that 
federal courts can entertain no causes of 
action, jurisdiction of which is not by Con- 
gress specifically conferred.” 

Right of State to Restrict Administra- 
tion of State Law by Federal Courts. The 
doctrine on this subject has been expressed 
by Justice Field'* as follows; “In all cases, 
where a general right is conferred by state 
statutes it can be enforced in any federal 
court within the state having jurisdiction 
of the parties. It cannot be withdrawn 
from the cognizance of such federal court 
by any provision of state legislation that 
it shall only be enforced in a state court. 
The statutes of every state provide for the 
institution of numerous suits, such as for 
partition, foreclosure and the recovery of 
real property in particular courts and in 
the counties where the land is situated, yet 
it never has been pretended that limitations 


(8) U.S. Shipbuilding Co. v. Conklin, 126 Fed. 
132, 60 C. C. A. 680. 

(9) Conklin v. U. S. Shipbuilding Co., 140 Fed. 
219. 

(10) See, also, Gaylorr y. Ft. Wayne, etc., R. 
Co., 6 Biss. 286, Fed. Cas. 5,284. 

(11) Land Title & Trust Co. v. Asphalt Co., 127 
Fed. 1, 62 C. C. A. 23. 

(12) See, also, Mott v. Buckhorn Cement Co., 
179 Fed. 640, 103 C. C. A. 204. 

(18) Railway Co. v. Whitton, 13 Wall. 270. 


of this character could affect, in any re- 
spect, the jurisdiction of the federal court 
over such suits where the citizenship of one 
of the parties was otherwise sufficient. When 
ever a general rule as to property or per- 
sonal rights, or injuries to either, is es- 
tablished by state legislation, its enforce- 
ment by a federal court in a case between 
proper parties is a matter of course, and 
the jurisdiction of the court, in such a 
case is not subject to state limitation.” This 
language was used in passing upon a pro- 
viso to a state statute creating a right of 
action for death, which proviso said: 
“That such action shall be brought for a 
death caused in this state and in some court 
established by the constitution and laws 
of the same,” and it was held void. 

In a subsequent case in which the juris- 
diction of the federal court was challenged, 
Justice Field again spoke for a unanimous 
court.1* In this case there was an appeal 
from an award in a condemnation case to 
the proper state court and removal from 
there, for diversity of citizenship, to a fed- 
eral court. It was claimed that the exer- 
cise by a state of its sovereign right of 
eminent domain could not be interfered 
by any department of the United States. 
The learned Justice conceded this to be 
true, but he said that: “When the sovereign 
power attaches conditions to its exercise, 
the inquiry whether the conditions have 
been observed is a proper matter for judi- 
cial cognizance. If that inquiry takes the 
form of a proceeding before the courts 
between parties, the owners of the land on 
the one side and the company seeking the 
appropriation on the other, there is a con- 
troversy which is subject to the ordinary 
incidents of a civil suit, and its determina- 
tion derogates in no respect from the 
sovereignty of the state.” By this case we 
begin to learn what the court in the Whit- 
ton case supra meant by “a general rule 
* * * *established by state legislation.” It 
seems there was meant a general rule un- 


(14) Boom Company v. Patterson, 98 U. 8S. 
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der which a justiciable issue is presented, 
and a justiciable issue is one in an inquiry 
in a proceeding in a court, whether the 
nature of the controversy is such, that its 
determination might have been referred to 
some other tribunal than a court or not. 
The test seems to be whether state legisla- 
tion has provided for ‘‘a controversy which 
is subject to the ordinary incidents of a 
civil suit.” 
mere convenience the state may provide, 
at its election, how a controversy may be 


In other words, though for 


determined, one manner of determination 
lets in the federal courts, while by the other 
they may be excluded. ‘Therefore it may 
be said, that the “general rule,” which for- 
bids state legislation from taking away the 
cognizance of federal courts, is not limited 
to the rule of justiciable right, but em- 
braces rights not strictly justiciable but 
settled in a justiciable manner. 

Mr. Justice Field has said with refer- 
ence to condemnation that :“The proceed- 
ing for the ascertainment of the value of 
property and consequent compensation to 
be made, is merely an inquisition to estab- 
lish a particular fact as a preliminary to 
the actual taking; and it may be prose- 
cuted before special 
boards or the courts, with or without the 
intervention of a jury, as the legislative 
power may designate. All that is required 
is that it shall be conducted in some fair 
and just manner, with opportunity to the 
owners of the property to present evidence 
as to its value and to be heard thereon.”*® 
The nature of the matter, therefore, is not 
strictly justiciable, and it has been held 
that the right of appeal must be expressly 
provided, or the finding in such an in- 
quisition becomes final.1* It seems some- 
what difficult to claim that U. S. v. Jones, 
supra, and the cases hereinbefore consid- 


commissioners or 


ered as to new equitable rights are in har- . 


mony. Indeed it seems to us, that the 


jurisdiction of the federal courts might 
a 
(15) U. S. v. Jones, 109 U. S. 513. 
(16) Chappell v. Edmondson Ave. Co., 83 Md. 
512, 35 Atl. 19; In re Board of Street Opening, 
111 N. Y. 581, 19 N. E. 283. 





well have been sustained as to the new 
equitable rights cases and denied as to a 
condemnation case, the former being a 
purely justiciable matter and the latter in 
a court’s cognizance only as a board of in- 
quisition. Pro hac vice a special tribunal. 


It was not ruled in the Paterson cases 
that the state could not have made its ap- 
The ques- 
tion was not raised or passed upon. The 
fact, also, that it was a case on appeal 
maked the ruling:in the Paterson case 


somewhat anomalous, all other removals 


pellate jurisdiction exclusive. 


being from state courts of original juris- 
diction. 

The principle in the Paterson case has 
been applied by the Seventh Circuit Court 
of Appeals"? to the extension by statute of 
equity jurisdiction to suits to set aside pro- 
bated wills and it was ruled that the statute 
in so extending such jurisdiction could not 
confine the exercise thereof to the state 
courts. The opinion says: “It is, no doubt, 
well settled by authority both in this coun- 
try and in England, that under the general 
powers of a court of chancery in England 
and a court of equity in this country, a bill 
to set aside a will for fraud cannot be en- 
tertained, except under special circum- 
stances. * * * But in those states where 
equity jurisdiction is extended by the legis- 
lature over cases to set aside wills after-pro- 
bate for fraud, there would seem to be no 
good reason why the jurisdiction of the 
federal court, the requisite citizenship ex- 
isting, should not be concurrent with that 
of state courts, as in other cases.” If this 
case is reconcileable with Scott v. Neely 
and Cates v. Allen supra, which are not 
referred to in the opinion, it is beyond my 
power to say why, except that the Seventh 
Amendment stood in the way in_ those 
cases and did not in the will cases. But, 
if that is the true reason, then the ques- 
tion comes as to how those Seventh Amend- 
ment cases were authority for holding as 
in Conklin vy. U. S. Shipbuilding Co. supra 


(17) Williams v. Crable, 117 Fed. 193, 54 C. C. 
A., 213, 59 L. R. A. 425. 
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and the case it is particularly based on, 
that a state statute could not vest jurisdic- 
tion in a federal court to decree the dis- 
solution of an insolvent corporation. It 
might be observed also in this connection 
that what Justice Brewer said in Hollins v. 
Brierfield & Co. supra about “the line of 
demarcation between legal and equitable 
remedies in the federal courts” not being 
obliterated by state legislation fs not alto- 
gether true. 

However, Williams v. Crabb supra has 
much of authority to support it, and con- 
trolling authority at that, for as said by 
Justice Field in speaking of equitable jur- 
isdiction in a suit to set aside a probated 
will for fraud: “That such jurisdiction 
may be vested in the state courts of equity 
by statute is recognized, and when so vest- 
ed tic federal courts sitting in states where 
such statutes exist, will also entertain con- 
current jurisdiction in a case between 
proper parties.’ 

Inability of Federal Courts to Enforce 
Statutory Remedies. It has appeared al- 
ready that, so far as new equitable rights 
are concerned, their enforcement has in 
some instances been denied in federal 
courts. To make the U. S. Supreme Court 
holding consistent, or at least, as this ap- 
pears to me, this limitation should be as 
expressed by Justice Field in Scott v. 
Neely supra and not otherwise. This was 
because to apply the state statute was 
to deny the right of trial by jury in a fed- 
eral court. But when it comes to taking 
away this right, as granted in the state 
court, the cause being in a federal court, 
the matter seems to be differently viewed. 

Thus Justice Brewer in an unanimous 
opinion, said: “But the main reliance of 
the defendant is on the proposition that 
the statutes of Alabama provide for an 
action at law to enforce a mechanic’s lien. 
This lien being a statutory right, it is in- 
sisted that the remedy prescribed by the 
statute is the one which must be pursued 
even in the federal courts, and that, as the 
plaintiff had therefore a right to maintain 
an action at law in the circuit court, he 
could not proceed by a suit in equity, which 
in the federal courts can only be main- 
tained when there is no adequate remedy 
at law. While the Alabama statutes in 
force at the time of this suit in terms au- 


(18) Gaines v. Fuentes, 92 U.'S. 10. 
(19) Sheffield Furnace v. Witherow, 149 U. S. 
574, 578. 





thorize the foreclosure of a mechanics’ 
lien by bill in equity, without alleging or 
proving any special ground of equitable 
jurisdiction, yet the contention is that the 
plaintiff cannot avail himself in the fed- 
eral court of this lost statutory remedy, al- 
though he could pursue either in the state 
courts, because, as stated, if there be an 
action at law there cannot, under the set- 
led rules of federal procedure, be also a 
suit in equity. It certainly would be cur- 
ious that state legislation which gives to a 
party the choice, in state courts, between 
an action at law and a suit in equity to en- 
force his rights, enables him to maintain 
in the federal courts only an action at law, 
and forbids a suit in equity, when the lat- 
ter is the ordinary and approriate. method 
for enforcing such rights. And the fore- 
closure of a mechanics’ lien is essentially 
an equitable proceeding. * * * And it may 
well be affirmed that a state, by prescribing 
an action at law to enforce even statutory 
rights, cannot oust a federal court, sitting 
in equity, of its jurisdiction to enforce such 
rights, provided they are of an equitable 
nature.” 


This final observation seems to me the 
only answer under the Constitution, for, 
however “curious” may be the fact to which 
the learned Justice refers, this is only so 
because of a rule of procedure for which 
the legislation is in no way responsible. 
But a right to trial by jury under a state 
constitution or statute is as much a per- 
sonal right and just as sacred, as where 
it is guaranteed by the federal Constitu- 
tion, and no court more than another—es- 
pecially an accidental court—ought to have 
the right, because of something peculiar in 
its administration of law, to override it. 

This same Justice Brewer elaborated 
quite extensively in his dissent in Cates 
v. Allen supra and cited much authority to 
show that “a party forfeits nothing by go- 
ing into a federal tribunal.” What is more 
important, however, than this principle is 
that a party shall forfeit nothing by beiag 
drawn into a federal tribunal. One may 
go, if he elects, into a federal tribunal, 
even at the expense of the forfeiture of a 
right, but for one by choice of a proceed- 
ing in invitum to cause the forfeiture of 
another’s right would seem a reproach to 
jurisprudence. 

Coming back to Schmulbach v. Cald- 
well supra and one is obliged to wonder, 
whether the federal court, because of such 
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not being within its general equitaie 
powers, would enforce that part of the 
state statute, which provides “that, 1f the 
original plaintiff fails to establish his claim, 
the suit shall not be dismissed, but it shall 
be prosecuted by any other party, etc.,” 
even though such a provision be so clear- 
ly in furtherance of the policy that there 
should be an end of litigation. Certainly 
it would seem that, if the federal courts 
will not enfore a state statute providing 
for a decree dissolving an insolvent coer- 
poration, it might refuse to proceed furth- 
er, when a plaintiff, at whose instance 1 
court of equity is put in motion, fails ‘o 
show he is entitled to any relief. 

Conclusion—The truth seems to be, that 
while a federal court is designed, for mere- 
ly cautionary reasons, to secure the im- 
partial administration of law in behalf of 
non-residents and aliens, it refuses to ad- 
mit that it is purely a substitute jurisdic- 
tion, even though its claim to the contrary 
adversely may affect the lawful rights of 
those, whose controversies it impartially is 
to judge. It may be that “a party forfeits 
nothing by going into a federal court,” but 
if he does, he forfeits with his eyes open 
and by his own choice. His adversary pos- 
sesses no alternative. 

N. C. Coiiter. 

St. Louis. 








LANDLORD AND TENANT—LEASE. 





SWEEZY v. COLLINS NORTHERN ICE CO. 


Supreme Court of Michigan, July 11, 1912. 





The expression “damage by the elements” as 
used in a lease exempting a tenant from re- 
pairing such damage includes all injury by 
wind, rain, frosts, and heat, as well as all or- 
dinary decay from natural causes. 





Statement of facts: 

Plaintiff was the owner of three icehouses, 
each 25 feet wide and 100 feet long, which had 
been built at a cost of about $2,300 in the 
summer of i894 on Lake Lamberton, in Kent 
county. These houses were used for the first 
five years by plaintiffs husband. They were 
then rented for a term of five years. This 
lease was aequired by the defendant during 
the first year of the term. At the expiration 
of this lease a new one was entered into be- 
tween the plaintiff and defendant, bearing 
date October 12, 1905, for the term of five 





years from November 15, 1905. This lease 
contained the following provisions: 

“(4) For these rights and privileges the 
lessees agree to pay the sum of five hundred 
($500) dollars for the first year, payable four 
hundred ($400) dollars Nov. 15th, 1905, and 
one hundred ($100) dollars Jan. 15th, 1906, 
and the sum of four hundred fifty ($450) dol- 
lars for each subsequent year, payable in ad- 
vance, Nov. 15th, 1906, and each year there- 


after; to put in reasonable repair so as to be 


in usable condition and safe, said three ice- 
houses, and to maintain them in such repair 
and condition, reasonable use and damage by 
the elements excepted, to maintain the leased 
premises, at all times, in an orderly and 
cleanly condition, and free from inflammable 
material; and to keep the ice tools and scales 
in good order and condition, reasonable use 
and damage by the elements excepted, and to 
cut ice for, and to maintain and build up, as 
far as possible, a retail ice business in the 
north end of the city. 

“(5) It is agreed that, for the purpose of 
making immediate repairs to the other three 
buildings, the lessees may use such portions 
of the fourth building now standing, as have 
been agreed upon by the parties; that the 
lessees will furnish to the lessor, from time 
to time, such ice as she may wish for her 
personal family use, and no more; and, be 
fore the expiration of this lease, the lessees 
may remove any building which they have 
erected.” 

This defendant at once sublet the prem- 
ises to the Christensen Ice Company, which 
continued in possession until about June, 1910. 
when it abandoned possession, the buildings 
having become unfit for use. The buildings 
finally collapsed during the summer or fall of 
1910. Plaintiff’s ‘testimony shows that the 
wreckage was worth $120. In 1905, when this 
term commenced, the buildings were 10 years 
old, and had been propped up. At that time 
six new props were put in; the props being 
furnished by the plaintiff. It is claimed by 
defendant that other repairs were made at the 
outset by the defendant’s assignee, and that 
during the term further repairs were made 
from time to time, that all repairs were made 
that were possible without rebuilding, and that 
the partitions by reason of the character of 
the use had become so rotten that repair was 
impossible. The houses were filled each year 
until 1909. In that year only a small quantity 
(about fifty tons) of ice was put in. Two of 
the houses had then become useless through 
decay or lack of repair. Plaintiff brought 
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suit to recover damages (1) for defendants’ 
failure to repair; (2) for loss of rent during 
the season of 1910-11; (3) for damage to ice 
tools; (4) for failure to deliver to her ice men- 
tioned in the lease to the value of $50. 

Touching the defendant’s duty to repair, the 
learned trial judge charged the jury in part 
as follows: “In the lease between these parties, 
defendant's duty to repair is qualified by the 
following language: “Reasonable use and 
damage by the elements excepted.” It was 
expected by the parties that there would in- 
evitably be some damage from the use of these 
buildings for ice purposes. Defendant was 
not to be responsible for any decay arising 
from the reasonable use of the buildings for 
such purposes. If the buildings were damaged 
from this cause, defendant would not have to 
make them good. (Although against such it 
would be required to maintain in a usable con- 
dition and safe, during its tenancy.) It was 
also expected by the parties that there might 
be damage to the buildings from the elements. 
(Elements and damage by the elements refers 
only to some sudden, unusual, or unexpected 
action of the elements, such as flood, tornado, 
or the like, extraordinary disaster not antici- 
pated by either party, originating after the 
tenancy began. Defendant was under no ob- 
ligation to repair from such damages, but 
there is no evidence in this case that there 
were any such damages.) I give you the in- 
struction because of the argument of counsel 
on both sides in regard to it.” Evidence was 
introduced on the part of the plaintiff tending 
to show that it would cost from $2,500 to $3,- 
000 to reproduce new buildings in 1910 like 
those were when they were built in 1894. Upon 
the measure of this element of damage the 
following instruction was given: “If you find, 
by a fair preponderance of the évidence, that 
the plaintiff is entitled to recover for damages 
to the icehouses, you will allow her what the 
evidence shows it will cost to put them in a 
usable condition and safe. As the evidence 
shows that the buildings had fallen down, the 
cost of making repairs would be what the evi- 
dence shows the cost of reconstructing them 
would be, less the value of the lumber and ma- 
terial in the wreckage. In regard to the other 
elements of damage I have instructed you as 
to the measure of damages.” 

A verdict was rendered for plaintiff in the 
sum of $3,000. A motion for a new trial was 
denied upon condition that plaintiff remit the 
sum of $1,500. This the plaintiff at once did, 
and a judgment was entered in her favor for 
$1,500. 





BROOKE, J. (after stating the facts as 
above). (1) We will first discuss that part 
of the charge which deals with the duty of the 
defendant to repair “reasonable use and dam- 
ages by the elements excepted.” This excep- 
tion was under consideration by this court in 
the case of Van Wormer v. Crane, 51 Mich. 
363, 16 N. W. 686, 47 Am. Rep. 582. Justice 
Cooley there said: “Damages by the elements’ 
must be conceded to be a somewhat uncertain 
expression. * * * Anciently it was supposed 
there were four elements of material things— 
earth, air, fire, and water—and, when it came 
to be known that this classification had no 
scientific basis, the term had found place in 
common speech which it still retains. Injuries 
to buildings by wind, rain, frosts, and heat are 
spoken of as injuries by the elements, and all 
the ordinary decay from natural causes is 
classed in the same category. Probably no 
one would make any question respecting this. 
* * * Tf a “flood had destroyed this building, 
the defendants would not be held responsible, 
because it would have been said the damage 
is of a sort that must be referred to the ele- 
ments within the understanding of the parties 
in entering into this covenant. If a tornado 
had destroyed it, the same would have been 
said. We cannot suppose the parties intended 
to accept natural and ordinary decay from 
wind and rain, and not the more sudden and 
grievous calamities proceeding from the same 
sources * * * In the popular acceptation of the 
phrase, injuries by the elements are such in- 
juries as result from the operation of the most 
common destructive forces of nature against 
which buildings need to be protected.” Ina 
concurring opinion written by Justice Sher- 
wood it is said: “It is claimed by the plain- 
tiff’s counsel that it (the word ‘elements’) 
does not include accidental fire or a burning 
by fire connected with any human agency. 
but burning caused by lightning or arising 
from some action of the elements alone; that 
the legal simplification of the word as used in 
this lease is synonmous with the phrase ‘act 
cf God;’ that the word ‘elements,’ as here 
used, means’ earth, air, fire, and water, but, 
to enable the defendants to claim the benefit 
of the exception contained in the covenant to 
repair, such injury must result from the action 
of the elements entirely, that the lightning 
must kindle the fire, the earth must be con- 
vulsed, the air must blow in a tempest or tor- 
nado, the water must ‘come down in water 
spouts, or from sudden irruption of the sea 
breaking by its own force over the barriers. 
We are not able to agree with the learned 
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counsel in this construction.” This case has 
been lately cited with approval and followed 
in the case of Hanchett v. O’Reilly, 76, N. J. 
Law, 212, 68 Atl. 1066. 
found fully discussed and digested in 53 L. R. 
A. 673, note. Woods, Landlord and Tenant 
(2d Ed.) 806. We are convinced that the rule 
in Michigan is that “damage by the elements” 
includes all injury by wind, rain, snow, frost, 
and heat as well as all ordinary decay from 
natural causes. A different rule seems to 
obtain in some other jurisdictions. See Har- 
ris v. Corlies, 40 Minn. 106, 41 N. W. 940, 2 
L. R. A. 349, from which case the learned 
circuit judge seems to have taken the defini- 
tion of the term given to the jury. See, also, 
Polack v. Pioche, 35 Cal. 416, 95 Am. Dec. 115. 
This case was discussed and disapproved by 
Mr. Justice Sherwood in Van Wormer v. Crane, 
supra. 

(2) We conclude that, though in other por- 
tions of the charge the learned circuit judge 
gave instructions to the jury inconsistent with 
his definition, the giving of the erroneous 
definition cannot be said to be error without 
prejudice. . 

(3) One portion of the charge is as follows: 
“Defendant was not to be responsible for any 
decay arising from the reasonable use of the 
building for such purposes. If the buildings 
were damaged trom this cause, defendant 
would not have to make them good (although 
against such it would be required to maintain 
in a usable condition and safe during its ten- 
ancy).” This instruction would seem to im- 
port a contradiction in terms. Defendant’s 
covenant to repair distinctly excepts damages 
arising from “reasonable use” as well as those 
caused by “the elements.” 

(4) Defendant urges that the measure of 
damages laid down by the court was erro- 
neous. We think this claim correct. At the 
time this lease was entered into the buildings 
in question were 10 years old. Defendant in- 
troduced testimony tending to show that the 
life of such structures is about 14 years. This 
was disputed on behalf of plaintiff, but whether 
true or false it is entirely obvious that build- 
ings of this character would through natural 
decay deteriorate from year to year, and that 
they would have been much less valuable when 
10 years old than when new. Yet no testimony 


was introduced on behalf of plaintiff as to the 
value of the buildings at the time the con- 


tract was entered into. The jury were per- 
mitted to consider, the cost of new construc- 
tion in 1910, and their verdict indicates that 
they allowed practically the full value thereof. 
Upon what theory the learned circuit judge 


The subject will be | 





reduced the judgment one-half the record does 
not disclose. Assuming that the icehouses 
fell by reason of defendant’s failure to repair 
in accordance with the terms of his covenant, 
and not because of the action of the elements 
upon structures of their age and character, the 
true measure of damages would be such a sum 
as would put the premises in the condition in 
which the tenant was bound by its covenant 
to leave them. 24 Cyc. 1099, and cases cited. 
Taylor’s Landlord and Tenant (9th Ed.) § 368. 

The plaintiff is not entitled to a new siruc- 
ture in place of an old one. The character, 
condition, age, and value of the buildings at 
the time of the making of the lease must be 
taken into consideration. The tenant was 
bound to leave, not new buildings, but build- 
ings which at the termination of its lease 
would have been 16 years old. The value of 
such buildings less the value of the wreckage 
would, we think, represent the proper measure 
of this element of plaintiff's damage, if the 
jury should determine under proper instruc- 
tions that the loss occurred by reason of de- 
fendants default. Yates vy. Dunster, 11 Exchg. 
16. 

Other errors are assigned, but they do not 
require discussion. 

The judgment is reversed and a new trial 
ordered. 


BLAIR, J., being ill, takes no part in this 
decision. 


Note.—The Meaning of Exception Clause in 
Leases Referring to “Damage by the Elements.” 
—We refer hereinafter to several cases in 
which such a clause is construed as merely in- 
tending to except acts of God and which ex- 
clude all intervention of human agency, when 
injury ensues from natural causes, when but for 
such intervention no injury would have resulted. 
We first, however, consider the foundation case 
to the contrary. 

The principal case speaks of disapproval in 
Van Wormser v. Crane, 51 Mich. 363, 16 N. W. 
685, 47 Am. Rep. 582, of the case of Polack v. 
Pioche, 35 Cal. 416, 95 Am. Dec. 115. This dis- 
approval was in a concurring opinion, to which 
Campbell, J., agreed, as he also agreed to the 
main opinion by Justice Cooley. The exception 
in the Polack case read “damages by the ele- 
ments or acts of providence.” The injury was 
caused by the embankment of a natural reservoir 
being broken by a stranger, it being at the time 
filled with water from unusual rains. The Cali- 
fornia court held that: “Damages by the act of 
God and damages by the action of the elements 
are convertible expressions in the law of leases.” 
Further: “The elements are the means by which 
God acts, and we are unable to perceive why 
damages by the elements and damages by the 
acts of God are not convertible expressions.” 
Justice Sharswood admits this to be true, but not 
so as to exclude human agency in a way for 
which the tenant is not at fault, from making 
of these elements instruments of destruction. He 
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said: “God not only Himself uses these ele- 
nents, but also permits man to use them in the 
most ordinary affairs of life. In fact, their use 
by man in the economy of the Great Creator is 
made an absolute necessity in preserving human 
existence. * * * Although human agency (speak- 
ing of the case at bar) may have been used in 
some remote manner in producing the fire which 
finally caused the injury, it is no less damage by 
the elements.” 

There seems here something of an incomplete- 
ness in the reasoning. If arson is committed 
by means of a torch, that would not be considered 
damage by the elements. When you get to dis- 
tinguishing between acts of intention and acts of 
negligence, and it is endeavored to embrace an 
exception in a lease, you favor the person who 
should make his exception speak clearly. There 
is no special reason, when ‘destruction of prem- 
ises, not for fault of the lessee, is sought to be 
excepted to distinguish between one agent of 
destruction set in motion by human negligence or 
intention from another. If the destruction is 
by explosion m which “elements” are not thus 
set in motion, the result is the same. Therefore, 
if the “elements” are excepted, this would seem 
to be as they operate independently of human in- 
interposition. This seems clear from the phrase 
in the lease considered in the principal case. The 
lease says: “Reasonable use and damage by the 
elements excepted.” Certainly the tenant con- 
tracted against any unreasonable use through the 
act of a third party, and, therefore, in the same 
clause he did not contemplate any human force 
setting in operation “the elements” referred to. 

In the Polack case it is further said: “The act 
could’ not have happened had not the agency of 
man intervened. It follows that before an act 
can be considered the act of the elements, it 
must appear that no human agency intervened, 
for if it did, the elements cannot be regarded as 
the cause, but only as the means.” If one starts 
a force, which, according to the natural course 
of events will produce an effect, he and not the 
force is the author of that effect, just as surely 
as where he would be responsible for calling in- 
to play the law of gravitation in the dropping of 
a weight upon another’s head. 

In Harris y. Corlies, 40 Minn. 106, 41 N. W. 
940, 2 L. R. A. 349, also cited by the principal 
case, obligated the landlord to repair if the prem- 
ises “should be rendered partially untenantable 
by fire or the elements.” The building became 
untenantable by reason of water percolating and 
oozing through and under the basement walls. 
It was held that this was not an injury by “the 
elements.” The court said: “Although the exist- 
ence of the cause or its effects may not have 
developed until subsequently during a wetter sea- 
son of the year, yet the efficient cause existed at 
the date of the demise, and the results were but 
the natural and ordinary operations of the law of 
nature. To remedy such a defect would not in 
any proper sense be repairs, but a betterment— 
putting the building in better condition than it 
in fact was when demised. It can hardly be said 
that the parties intended by these clauses of the 
lease literally to include every case of untenant- 
ableness or partial untenantableness “by the ele- 
ments.” 

Further it was said: “Fire is one of the ele- 
ments in the same sense as water and wind are 
such; but inasmuch as fires not from lightning 


are usually caused by- the intervention of human 
agency, there might be a question whether such 
damages were caused “by the elements,” and 
hence the word fire was added to the phrase 
which has formed a part of the surrender and 
similar clauses in leases from time immemorial.” 

It may be thought that “water” was not also 
specifically mentioned because when those clauses 
were first framed it was no: more conceivable that 
would be an injury except by act of God than is 
wind. Now, as water is in a house as fire is and 
liable to injure it from pipes bursting or from 
negligence in the handling of faucets, the clause 
now might well read fire, water and the elements 
excepted. This case alludes to the Polack and 
Van Wormser cases, supra, but does not decide 
which was right, as the point of human agency 
was not involved, It seems to us that the lean- 
ing is in favor of the former. 

The case referred to by the principal case in 53 
L. R. A. 673, is that of Pope v. Farmers’ Union 
& Milling Co., 130 Cal. 139, 62 Pac. 384, 80 Am. 
St. Rep. 87 and there the California court adheres 
to the ruling in Polack v. Pioche, supra, and other 
subsequent cases before the court. 

In a Mississippi case it was said that the sur- 
render clause excepting “ordinary wear and tear 
and damage by fire, wind and water,” meant 
extraordinary damages by fire, wind and water,” 
and did not include damages from rain on a leaky 
roof. Waddell v. De Jet, 76 Miss. 104, 23 So. 
437. Under the principle, however, of the instant 
case, if a descending aeroplane had torn a hole 
in the roof and rain had injured the premises, 
this injury would have been within the exception. 

In Cohn v. Hill, 30 N. Y. Supp. 299, a plate 
glass was cracked a few inches by the act of a 
stranger, which crack lengthened by wind, weath- 
er and the passing of wagons on the street. The 
tenant was held bound to repair, though the ex- 
ception provided for “reasonable use and wear 
thereof and damage by the elements.” 

These cases seem to us quite opposed to the 
construction placed by the principal case upon 
the exception we have been discussing, and we 
have been unable to find any case approving the 
doctrine except that of Hanchet v. O'Reilly, 76 N. 
J. L. 212, 68sAtl. 1066, which seems alone to rely 
on the Van Wormser case. C. 








HUMOR OF THE LAW. 


John Mitchell, the labor leader, told this to 
the Pittsburg Dispatch: 

“Harvey Barr, a successful lawyer, had a 
wonderful talent for getting the best of people. 
Even at home he kept his talent in play. His 
wife said to him one morning: 

“Harvey, dear, this is tne fifteenth anni- 
versary of our wedding. What are you going 
to give me?’ ‘ 

“‘This is what I am going to give you,’ Har- 
vey answered, affectionately, and he handed his. 
wife $15 in crisp, fresh bills. 

“Oh, thank you! And what shall I give you?’ 
the gratified wife asked. 

“That meerschaum pipe I’ve been admiring 
so long. Harvey promptly announced. 

“In the evening on his return home the pipe 
awaited him. It had cost just $15. He lit it up 
and began to color it carefully. 

“But as the evening wore on his wife seem- 
ed ill at ease. 

“*Where is my present, Harvey?’ she said at 
last, fretfully. : 

“why, my dear,’ Harvey explained, you 
gave me a pipe. I gave you $15. Don’t you 
* see? We're both even.’” 
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1. Assignments for Benefit of Creditors— 
Mortgage.—Where mortgages to secure prior in- 
debtedness of the mortgagor to the mortgagees 
conveyed substantially all of the property of 
the mortgagor, the mortgages operated as a 
general assignment for existing creditors.— 
Hicks v. Dadeville Oil Mill, Ala., 59 So. 57. 

2. Attachment—Caveat Emptor.—Rights of 
attaching creditors must be determined by the 
state of the title at the time of the attachment, 
and in the absence of fraud and statutory regu- 
lation they only obtain the rights which the 
debtor had in the property at such time.—Car- 
roll v. Ryder, R. 1, 83 Atl. 845. o 

3. Bail—Homicide.—Ordinarily it is not neces- 
sary to discuss the law of self-defense on an 
application for bail in a murder case, since a 
party charged is entitled to bail as a matter of 
right, unless the proof is evident or the pre- 
sumption great that he is guilty—Ex parte 
Hardwick, Okla., 124 Pac. 947. 

4. Bankruptey—Adjudication.—If a bankrupt, 
at the time of the filing of the petition, was in 
actual possession of property, personal or real, 
such possession passes by operation of law to 
his trustee on adjudication, and the court of 
bankruptcy has jurisdiction to summarily de- 
termine its ownership, bringing in the neces- 
sary parties by order to show cause, and as a 
preliminary to the consideration of such ques- 
tion it also has jurisdiction to determine the 
question of possession.—In re Logan, U. S. D. C., 
196 Fed. 678. 

5. Trustee.—A trustee in bankruptcy rep- 
resents the creditoes only, and not the bank- 
rupt.—In re Kreuger, U. S. D. C., 196 Fed. 705. 

6. Summary Orders.—A court of bankrupt- 
cy may by a summary order require a person in 
possession to turn over property to a receiver, 











although held under a claim of title, where the 
title depends on a question of law and not of 
fact.—In re Michaelis & Lindeman, U. S. D. C, 
196 Fed. 718. 

7. Banks and Banking—Fictitious Payee.— 
Where the drawer of a check knowingly makes 
it payable to a fictitious payee, it is considered 
payable to bearer; but, if a real person is in- 
tended by the name of the payee, the check 
must be indorsed by that person, and payment 
by a bank upon indorsement of some unauthor- 
ized person is not binding upon the drawer.— 
Guaranty State Bank & Trust Co. v. Lively, Tex., 
149 S. W. 211. 

8 Bills and Notes—Consideration.—A note 
executed to induce a person to enter into a con- 
tract is supported by a sufficient consideration, 
regardless of whether the contract afterwards 
made resulted in a loss.—Key v. Hickman, Tex., 
149 S. W. 275. 

9. Forgery.—A forged note is void even in 
the hands of an innocent purchaser, and is not 
governed by the statutes applicable to paper 
“negotiable or assignable by law.’—Gardner v. 
Hawes, Tex., 149 S. W. 273. 

10. Brokers—Compensation.-—A broker is en- 
titled to reasonable compensation, where he fur- 
nishes a purchaser to whom the owner sells the 
land for a less price than the broker was au- 
thorized to accept.—Paschall & Gresham v. Gil- 
liss, Va., 75 S. BE. 220. 

11. Cancellation of Instruments—Decree.— 
Where a vendee from one who had obtained land 
from plaintiff by fraud paid half of the pur- 
chase money before notice of the fraud, he was 
entitled to protection in a decree setting aside 
the deeds to the extent of the money so paid.— 
Henry v. Phillips, Cal., 124 Pac. 83/7. 

12. Carriers of Goods—Increasing Facilities. 
—A carrier is bound to do all that is reasonable 
and use all reasonable means by increasing the 
number of its tracks and warehouses to accom- 
modate its increased business.—Joynes v. Penn- 
Sylvania R. Co., Pa., 83 Atl. 1016. 

13. Carriers of Passengers—Boarding Train. 
—One attempting to board a train at a regular 
station with intent to become a passenger is a 
passenger.—Birmingham & A. R. Co. v. Norris, 
Ala., 59 So. 66. 

14, Care.—A railroad company is under no 
legal obligation to provide vestibuled trains for 
its passengers, but having done so, it is its duty 
to use reasonable care to maintain them in a 
safe condition.—Rivers v. Pennsylvania R. Co., 
N. J., 83 Atl. 883. 

15. Stations—The duty rests upon a rail- 
road company which has attracted an unusual 
number of people to a station by advertising 
an excursion to furnish greater facilities than 
usual to accommodate, care for, and protect 
those who avail themselves of its offer.—Har- 
mon v. Flintham, ©. C. A., 196 Fed. 635. 

16. Charities—Validity.—It is no objection to 
the validity of a charitable gift that it is made 
up of several parts which are to be administered 
together, the income to be divided in the dis- 
eretion of the trustee.—Glover v. Baker, N. H,, 
83 Atl. 916. 

17. Common Carriers—Bill of Lading.—A ship- 
per’s acceptance of a bill of lading binds him 
whether he reads it or not.—Boyle v. Bush Ter- 
minal R. Co., 136 N. Y. Supp. 355. 
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18. Conspiracy—Burden of Proof.—In an ac- 
tion for conspiracy, it is necessary, not only to 
prove a combination and united action on the 
part of defendants, but also to allege and prove 
damage.—Robinson v. Van Hooser, C. C. A., 196 
Fed. 620. 

19. Contracts—Architects.—Where a building 
contract provided that the builder should erect 
a house in a good workmanlike and substantial 
manner to be testified by a certificate of an ar- 
chitect, and that the last payment should be 
made when all the work was completed to the 
satisfaction of the owner or his representative, 
the architect was not the representative of the 
owner.—Gerisch v. Herold, N. J., 83 Atl. 892. 


20. Breach.—A breach by a promisor of his 
unconditional contract lawfully entered into 
may not be excused by any act of his own or 
those in privity with him which prevented per- 
formance.—Buchanan v. Louisiana Purchase Ex- 
position Co., Mo., 149 S. W. 26. 

21. Building Contract.—Wheré an 6wner 
was unwilling to have plastering done accord- 
ing to the general contract, but insisted on a 
different contract with a plasterer, he could not 
maintain a right to a deduction against the gen- 
eral contractor for defective  plastering.— 
Scheibie v. Klenk, Mich., 137 N. W. 106. 

22. Cancellation.—Where a party to a con- 
tract was unintentionally misled to his disad- 
vantage by the other party, in whom he re- 
posed confidence, equity will set aside the con- 
tract.—Altgelt v. Gerbic, Tex., 149 S. W. 233. 

23. Consideration.—A contract which is to 
the advantage of one of the parties or to the 
disadvantage of the other is a sufficient consid- 
eration to support a promise of a third person. 
—Hobson v. Marsh, Wash., 124 Pac. 912. 

24. Pleading.—A builder contracting to 
take part payment in land on performance, and 
default by the other party, cannot recover un- 
der the common counts for reasonable value of 
his services, but must sue On the special con- 
tract.—Osterling v. Cape May Hotel Co., N. J. 
83 Atl. 887. 

25. Practical Construction.—The acts of the 
parties under a contract is generally convinc- 
ing of what they understood the contract to 
mean and of their intent in making it.—Keop- 
ple & McIntosh vy. National Wagonstock Co., 
Ark., 149 S&S W. 75. 

26. Statutory Requirements.—A building 
contract includes all matters agreed on by the 
parties and may include within itself the speci- 
fications, and, when that is done, the filing of the 
contract is a filing of the specifications within 
the statute contemplating that specifications 
accompanying a contract shall be filed.—Keup- 
ler v. Eisele, N. J., 83 Atl. 999. 

27. Corporations—<Action by Stockholders.— 
A stockholder may bring an action in behalf of 
the corporation for the benefit of himself and of 
other stockholders against the corporation’s offi- 
cers and agents to set aside as fraudulent a 
transaction consummated at the expense of the 
corporation before he acquired the stock.—Con- 
tinental Securities Co. v. Belmont, N. Y., 99 N. E. 
138. 

28. Action by Stockholders.—A suit by 
stockholders on their own behalf and on behalf 
of all other stockholders similarly situated on 
a cause of action in favor of the corporation is 
a suit on behalf of the corporation, and a decree 





























adjudges its rights.—Goodbody v. Delaney, N. 
J., 83 Atl. 988. 


29._——-Estoppel.—One who deals with a cor-, 
poration as such in executing notes and a chat- 
tel mortgage is estopped to deny its corporate 
capacity in a suit to foreclose the mortgage.— 
California Fruit Exchange y. Buck, Cal, 124 
Pac. 824, 


30. vudicial Supervision.—An action to an- 
nul an order of the insurance commissioner of 
New Hampshire setting aside a rule adopted by 
a division of the railway mail association in- 
corporated in that state is an interference with 
the internal affairs of a foreign corporation and 
cannot be sustained.—Van Dyke v. ..ailway Mail 
Ass’n., Minn., 137 N. W. 15. 

31.——Notice.—Notice to an agent of a cor- 
poration, relating to a matter of which he has 
the management and control, is notice to the 
corporation.—Huber Mfg. Co. of Marion, Ohio, 
v. Blessing, Ind., 99 N. E. 132. 

32.——Officers.—An officer or director of a 
corporation may recover reasonable compensa- 
tion for services rendered the corporation out- 
side the scope of his o...cial duties if they were 
rendered under such circumstances as to raise a 
fair presumption that it was the intention of 
the parties that they should be paid for.—Mon- 
tana ‘ronopah Mining wo. v. Dunlap, C. C. A., 196 
Fed. 612. 


33. Preferred Stock.—A corporation not 
authorized by statute to issue preferred stock 
could not issue stock which would prefer the 
holders to creditors of the corporation.—Rea- 
gan Bale Co. v. Heuermann, Tex., 149 S. W. 228. 

34.——Separate Entity.—The doctrine of the 
separate legal entity of a corporation as dis- 
tinguished from its members cannot be invoked 
in a court of equity as a cover for fraud.—Linn 
& Lane Timber Co. v. United States, C. C. A., 
196 Fed. 593. 

35. Crimimal Evidence—Silence.—The truth of 
oral statements made to a person may be admit- 
ted by his silence, but failure to reply to a 
statement in a letter, or the absence of proof of 
reply, is not an admission of its truth.—State v. 
MacFarland, N. J., 83. Atl. 993. 

36.—Similar Offenses.—The rule that evi- 
dence of the commission of a prior crime is in- 
admissible is subject to the exception that prior 
like offenses of a certain character between the 
same parties may be shown.—People v. Neely, 
Mich., 137 N. W. 150. 

37. Criminal Law—Circumstantial Evidence.— 
Where circumstances are not only consistent 
with the guilt of defendant but are inconsis- 
tent with his innocence, such evidence in its 
probative force may surpass direct evidence.— 
Ex parte Jeffries, Okla., 124 Pac. 924. : 

38. Intent.—Under a statute which does 
not make an intent to violate it a necessary in- 
gredient, defendant would be guilty if he vio- | 
lated it, whether he intended to do so or not.— 
Hughes v. State, Tex., 149 S. W. 173. 

o.. Criminal Trial—Forgery.—The state, on 
the trial of an accomplice to a forgery of a 
check, may show what was done at the same 
time in forging other checks, and in negotiating 
them and procuring goods and money thereon, 
to show both the forgery and accused’s connec- 
tion therewith as an accomplice—Warren vy. 
State, Tex., 149 S. W. 130. 
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40. Damages — Liquidated. — Whether the 
amount specified as damages in the event of the 
breach of a contract is a penalty or liquidated 
damages must be determined by the intention of 
the parties, the subject-matter of the contract 
and the surrounding circumstances, and, where 
the damages tor a breach may be readily ascer- 
tained and the amount stipulated is greatly dis- 
proportionate to the loss, the amount specified 
will be treated as penalty, otherwise, it will be 
treated as liquidated damages.—Buchanan v. 
Louisiana Purchase Exposition Co., Mo. 149 S. 
W. 26. 

41. Proximate Cause.—To warrant the re- 
covery of damages for apprehended future con- 
sequences of a personal injury, there must be 
@ reasonable certainty that they will result from 
the original injury.—Marshall v. Wabash R. Co., 
Mich., 137 N. W. 89. 

2. Dedication—Test of.—Where a landowner, 
in selling his lots which bordered on a public 
way, reserved a public way for road purposes, 
Such reservation, which was in all of the deeds, 
constituted a dedication to the public, even 
though the public had not yet acquired a pre- 
scriptive right over the road.—City of Santa 
Ana v. Santa Ana Valley Irr. Co., Cal., 124 Pac. 
847. 

43. Deeds—Attesting Witness.—A notary pub- 
lic is disqualified from attesting a deed, if he 
is beneficially interested in the transaction.— 
Southern Iron & Equipment Co. v. Voyles, Ga., 
75 S. E. 248. 

44. Estoppel.—A property owner held not 
estopped by his laches in proceeding by injunc- 
tion to enforce a restrictive building covenant 
where he objected to the erection of the build- 
ing as soon as he had notice of its proposed lo- 
cation.—Howland v. Andrus, N. J., 83 Atl. 982. 

45. Divorce—Abusive Language.—Mere pro- 
fane and abusive language, not involving an at- 
tack on a wife's chastity, at intervals, is not 
sufficient cruel and inhuman treatment to justi- 
fy a divorce.—Bingham v. Bingham, Tex., 149 
S. W. 214. 

46. Alimony.—The court on granting a 
wife a divorce and committing the children to 
her custody may decree to her such part of her 
husband’s estate and such alimony as it deems 
just, regarding the fact that she has the bur- 
den of maintatning the children.—Judson v. Jud- 
son, Mich., 137 N. W. 103. 

47. Alimony.—An order for temporal] ali- 
mony is superseded by a final judgment denying 
relief to either party.—Thurston y. Thurston, 
136 N. Y. Supp. 340. 

48..—-Burden of Proof.—On a bill for divorce 
for adultery, condonation is a conclusion of 
fact, and not of law, and must be proved by de- 
fendant, upon whom lies the burden of proof.— 
Greims v. Greims, N. J., 83 Atl. 1001. 

49. Cruel Treatment.—To constitute cruel 
treatment on which divorce may be decreed, 
there must be willfulness or malice, and the 
treatment must impair or threaten the com- 
plaining party's health, or cause mental suffer- 
ing making the complaining party's condition 
intolerable.—Kientz v. Kientz, Ark., 149 S. W. 
86. 

50. Ejectment—Burden of Proof.—Plaintiff in 
ejectment must recover, if at all, upon the 
strength of his own title, and not by reason of 
any defect in the defendant's title; and if de- 























fendant has a good legal title, or the plaintiff 
has no legal title, no recovery can be had.— 
Mullen v. Brydon, Md., 83 Atl. 1025. 
51.——Remedy.—Ejectment cannot be main- 
tained for a right of way over lands, the fee of 
which is in another, the appropriate remedy be- 
ing an action for damages or for injunction, 
nor can the easement be established in favor of 
the tenant thereof in ejectment by the owner of 
the fee.—Jacobson v. Hayday, N. J., 83 Atl. 902. 

52. Eminent Domain—Abutting Owner.—A 
telephone company, on compensation therefor to 
an abutting owner, may, in building its line 
along a public highway, trim the branches of 
trees where reasonably essential to the proper 
operation of its line, without unnecessarily in- 
terfering with, or destroying, the trees.—Wray 
v. Mott, N. J., 83 Atl. 866. 

53. Equity—Defenses.—An equitable defense 
cannot be predicated on the violation of a crim- 
inal statute.—Miller v. Jackson Tp. Boone 
County, Ind.g99 N. E. 102. 

54. Laches.—The doctrine of laches carries 
with it the idea of acquiescence on the part of 
him charged, and so it cannot be invoked to bar 
the right of one non compos mentis to set aside 
a fraudulent conveyance made by his guardian. 
—Bradley v. Singletary, Ala., 59 So. 58. 

55. Evidence—Experts.—A medical expert in 
testifying as to plaintiff’s personal injuries may 
testify as to the result of tests where plaintiff 
could not control the manifestations, but it is 
improper for him to testify as to the result of 
tests where plaintiff might control them.—Mar- 
shall v. Wabash R. Co., Mich., 137 N. W. 89. 

56. Executors and Administrators—Appoint- 
ment.—Jurisdictional facts essential to the ap- 
pointment of an administrator are death of de- 
cedent at the time petition was filed, intestacy, 
and property left in the county.—Layne v. John- 
son, Cal., 124 Pac. 860. 

57. False Pretenses—Opinion.—An indict- 
ment for cheating and swindling may be predi- 
cated of a false representation relating partly 
to matters of fact and partly to matters of opin- 
ion, where it is alleged that the loss ensued 
through acting on the representation as to the 
fact.—Whitaker v. State, Ga. 75 S. E. 258. 

58.  Fixtures—Theatre Chairs.—Chairs  con- 
forming to the plan and shape of a theater, and 
fastened to the floor and used for no purpose 
except to seat the audience, are fixtures attach- 
ed to the realty.—Gould v. Springer, N. Y., 99 
N. E. 149. 

59. Fraud—Reckless Representations.—An ac- 
tion for deceit will lie if defendant made repre- 
sentations inducing plaintiff to extend credit to 
an irresponsible person without knowing wheth- 
er they were true or not.—Wells v. Driskell, 
Tex., 149 S. W. 205. 

60. Frauds, Statute of—Oral Contract.—An 
oral contract for personal service for more than 
@ year provided defendant should remain in 
business for that length of time is not within 
the statute of frauds.—H. J. McGrath Co. v. Mar- 
chant, Md., 83 Atl. 912. 

61. Partnership.—A partnership agreement 
for the buying and selling of lands need not be 
evidenced by writing, but may be proven by 
parol.—Moran v. McDevitt, R. I, 83 Atl. 1013. 

62. Good Will—Asset.—The good will of a 
commercial partnership is an asset separate and 
distinct from its stock of goods or capital, and 
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eonsists of the advantage which innures to the 
firm beyond the value of its physical property 
because of the general public patronage which 
it receives from habitual customers.—In re Tel- 
ler, 136 N. Y. Supp. 457. 

63. Guardian and Ward—Estoppel.—Where a 
guardian, as a part of her final account, charg- 
ed herself with certain wards’ shares of the pro- 
ceeds of an invalid partition sale of real prop- 
erty, and the wards, after becoming of age, con- 
sented to the account and to the guardian’s dis- 
charge, they were estopped thereafter to ques- 
tion the validity of the sale—Keel v. Jones, 
Miss., 59 So. 90. 

64. Homicide—Cooling Time.—Where one’s 
mind is capable of cool reflection, even though 
statutory adequate cause is shown, a homicide 
committed by him is murder.—Rogers v. State, 
Tex., 149°S. W. 127. 

65. Homestead—Water Right.—A declaration 
of homéstead on described lots, with a water 
right appurtenant thereto consisting of stock in 
a corporation, impresses the homestead on the 
stock and water as appurtenant to the lots, un- 
der Civ. Code, § 662.—Swan v. Walden, Cal., 124 
Pac. 857. 

66. Husband and Wife—Estate by Entireties. 
—By a husband’s conveyance of his interest in 
an estate by the entireties, the grantee be- 
comes tenant in common with the wife, but only 
for the joint lives of husband and wife.—Schulz 
v. Ziegler, N. J., 83 Atl. 968. 

67. Paraphernal Property.—*‘Pharaphernal 
property” is property brought to tne marriage 
wy one of the spouses, and there can be no such 
wiing as paraphernal property prior to mar- 
riage.—Le Boef v. Melancon, La., 59 So. 102. 

68. Sole Trader.—Since the passage of mar- 
ried women’s acts, a husband is not liable for 
the torts of his wife growing out of the conduct 
by her of her own business, or from her man- 
agement of her separate property.—Harrington 
v. Jagmetty, N. J., 83 Atl, 880. 

69. Injunction—Mandatory.—A mandatory in- 
junction lies to compel a city to restore plain- 
tiff’s lot to its former condition, after having 
improperly taken forcible possession of the 
same and constructed a sewer drain through it 
over his protest and in the face of notice that 
proceedings would be taken as promptly as pos- 
sible to enjoin such action; the work having 
been carried on at night and on Sunday.—Wal- 
ther v. City of Cape Girardeau, Mo., 149 S. W. 
36. 

70. Insurance—Waiver.—The refusal of insur- 
er to accept a premium on the last day of grace 
allowed by the policy and its claim that the pol- 
icy had lapsed was a waiver of any further 
tender of premiums, without notice to the in- 
sured that they would be received.—Bohles  v. 
Prudential Ins. Co. of America, N. J., 83 Atl. 
904. 

71. Imtoxicating Liquors—Evidence.—Where 
a witness testified that he had bought liquor 
from accused a number of times, it was not err- 
or to admit evidence in corroboration that a wit- 
ness during the time named had seen accused 
several times with his pockets loaded with 
whisky.—Mills v. State, Ga., 75 S. B. 266. 

72. Joint-Stock Companies—Preferred Shares. 
—A contract between a joint-stock association 
and Its preferred stockholders that they should 
receive preference on distribution and prefer- 
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dividends established an 
agreement between the holders of both prefer- 
red and common shares for division of such 
profits and assets.—Gardiner v. Gardiner, Mass., 


99 N. B. 171. 


73. Judgment—Fraud.—The fraud which im- 
peaches a judgment is a fraud.extrinsic of the 
matter tried in the case, and must be practiced 
on the court in the procurement of the judg- 
ment.—Hall v. Cox, Ark., 149 S. W. 80. 

74. Landlord and Tenant—"Damage by the 
Elements,”—“Damage by the elements,” as used 
in a lease exempting a tenant from repairing 
such damages, includes all injury by wind, rain, 
snow, frosts, and heat, as well as all ordinary 
decay from natural causes.—Sweezy v. Collins 
Northern Ice Co., Mich., 137 N. W. 84. 

75. Duty to Repair.—In case where a land- 
lord may not be held responsible for injuries in 
the absence of an agreement to repair, he is 
nevertheless liable where he undertakes to do 
work on the premises, and by negligence in such 
work a person in the employment of his lessee 
is injured.—Broame v. New Jersey Conference 
Camp Meeting Ass’n., N. J., 83 Atl. 901. 

76. Rescission.—Representations of lessor, 
who was lessee’s attorney, that premises could 
be used as a meat market, held ground for a 
rescission, where such use of the premises was 
prohibited by a city ordinance, though lessee 
agreed in the lease to use the premises for 
legitimate purposes only.—Altgelt v. Gerbic, 
Tex., 149 S. W. 233. 

77.—Waiver.—Where a landlord refrains 
from exacting prompt payiu.ent of rent merely 
because of an unwilling indulgénce forced upon 
him by his tenant, he does not waive his right 
to be paid his rent promptly.—Briede v. Babst, 
La., 59 So. 106. 

78. Marriage—Presumption of Legitimacy.— 
The presumption of legitimacy of a child born 
in lawful wedlock cannot be overcome by tes- 
timony of nonaccess by either husband or wife. 
—People v. Case, Mich., 137 N. W. 56. 

79. Master and Servant—Assumption of Risk. 
—The rule of assumption of risk applies to 
minor servants who assume ordinary risks of 
any employment so far as they are known or 
appreciated by the minor.—Furlow v. United 
Oil Mills, Ark., 149 S. W. 69. 

80.—Rules by Master.—In the absence of 
proof that it ts the general usage of employers 
engaged in similar lines of business fo adopt 
rules claimed to be necessary, a master is not 
chargeable with negligence for failure to make 
them.—Zlbrowski v. Warner Sugar Refining Co., 
N. J., 83 Atl. 957. 

81.——Waarnings.—Where a negligent master, 
failing to warn a servant, put him in a place of 
danger, and plaintiff, a fellow employee, was 
injured in attempting to rescue him, the master 
was liable——Perpich v. Leetonia Mining Co., 
Minn., 187 N. W. 12. 

82. Mechanics’ Liens—Destruction of Build- 
ing.—A mechanic’s lien cannot be asserted 
against land for the construction of a building 
destroyed by fire before filing claim of lien.— 
Kern vy. San Francisco Co., Cal., 124 Pac. 862. 

83. Right to File-—wWhere a building con- 
tract provided that the contractor would not 
permit any len upon the building, and for 
monthly payments, the owner's failure in mak- 
ing payment relieves the contractor from the 
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obligation on his part, and he is entitled to file 
the lien for work and materials—Kertscher & 
Co. v. Green, N. Y., 99 N. E. 146. 

84. Municipal Corporations—Doubtful Powers. 
—Doubtful powers are resolved against corpora- 
tions which are agencies of the state.—Caldwell 
v. Bauer, Ind., 99 N. E. 117. 

85. Notice—Duty of Inquiry.—Whatever puts 
a party on inquiry amounts in judgment of law 
to notice, provided the inquiry beiomes a duty, 
and would lead to a knowledge of the facts by 
the exercise of ordinary intelligence and under- 
standing.—Ogden v. Delaware River & A. R. Co., 
N. J., 83 Atl. 991. 

86. Partnership—Burden of Proof.—Where a 
mother, in partnership with her son, was under 
his influence and relied on whatever he said, the 
burden was on him of showing that at the time 
he purchased her interest she fully understood 
her rights, and that they were protected and 
preserved.—Stvles v. Shaver, 136 N. Y. Supp. 347. 

&7. Physicians and Surgeons—Agent of Pa- 
tient.—Where a person has selected a surgeon 
to operate upon him, the law will, by implica- 
tion, constitute the surgeon the representative 
of the patient, and will cast upon him the re- 
sponsibility of so acting that tne patient shall 
receive the full benefit of his professional judg- 
ment and skill—Bennan y. Parsonnet, N. J., 83 
Atl. 948. 5 

88. Evidence.—General allegations 
of time, place, quantity, quality, and value, not 
descriptive of the identity of tie subject of the 
action need not be proved strictly as alleged.— 
Hewitt v. Pere Marquette R. Co., Mich., 137 N. 
W. 66. 

89. Principal and Surety—FEvidence —In equity 
the actual relations between parties to an obli- 
gation sought to be enforced may be proved by 
extrinsic evidence, and whenever the relation of 
surety and principal is established, and the cred- 
itor has notice of the fact, he is as much bound 
by this knowledge as if the suretyship had been 
disclosed by apt recitals in the contract with 
his debtor.—Bearse v. Lebowich, Mass., 99 N. E 


175. 
Surety Company.— Where a surety com- 








90.- 
pany is paid a premium for issuing its bond, it 
is treated as an insurer, and the provisions of 
the bond are not to be construed strictly against 
either party, but reasonably as to both.—Long 
v. American Surety Co. of New York, N. Dak., 
137 N. W. 41. 

91. HRape—Threats.—Threats, to constitute an 
element of rape in the second degree, may be 
physical as well as verbal, or prior to as well as 
at the time of the act.—State v. Bancroft, N. D., 
137 N. W. 37. 

92. Reformation of Instruments—Mistake of 
Judgment.—Where a written contract contained 
all that was intended by the parties to be writ- 
ten therein at the time it was executed, it could 
not be reformed for mistake of ju@gment in that 
one of the parties relied on pérformance of 
some other provision which was omitted.—Doni- 
phan, K. & 8S. R. Co. v. Missouri & N. A. R. Co, 
Ark., 149 S. W. 60. 

93. Sales—Breach of Contract —Where an ex- 
ecutory contract of sale specifies the property 
to be delivered, the price, and the place and 
time for delivery, no demand by the purchaser 
is necessary before suit for breach of contract. 
—Gates v. Freeman & Reeves, Ga., 75 S. E. 265. 

94. Conditional Acceptance.—If a contract 
for the purchase of a machine does not require 
the purchaser to pay until it operates to his sat- 
isfaction, he need not accept and pay for it un- 
til he is satisfied, unless the dissatisfaction is 
based on a reason not connected with its opera- 
tion or is fraudulent, though his dissatisfaction 
may be to some extent unreasonable.—Potter 
Printing Press Co. v. Newark Daily Advertiser 
Pub. Co., N. J., 83 Atl. 96y. 

95. Inspection.—Where lumber Is bought 
upon inspection only, and such inspection is not 
prevented or interfered with, any representa- 
tions made by the seller ate. iemnntorin’. —Red- 
field v. Engel, Migh., 137 N. 60. 

96. Price. —-A failure Pie fix the price of a 

















chattel sold does not invalidate the contract of 
sale; the ocher elements existing.—Dilby v. Cor- 
bell, Ark., 149 S. W. 78. 

97. Specifie Performance — Arbitration. — An 

agreement to buy land at a price to be fixed by 
arbitration is not complete until an award has 
been made, and it may then be enforced in the 
same manner as if the parties had agreed on 
the price and inserted it in the agreement.—Dore 
Vv. Dyna Pac. Co., Cal., 124 Pac. 817. 
Vesting Title.—In specific performance, 
nanah the court may be unable to compel the 
owner to sign a deed because he is beyond the 
jurisdiction of the court, the decree is sufficient 
to pass title to the purchaser.—Dey v. Nelken, 
La., 59 So. 104. 

99. Taxation—Intangible Property.—General- 
ly intangible property has no situs of its own 
for taxation, and is assessable only at the own- 
er’s domicile.—Loyd’s Executorial Trustees v. 
City of Lynchburg, Va., 75 S. E. 233 

100. Tenancy in Common—aAdverse Posses- 
sion.—Possession and assertion of exclusive 
ownership may be so notorious and long con- 
tinued as to constitute notice to a cotenant of 
adverse possession, though there is no actual no- 
tice thereof given the cotenant.—Carr v. Alex- 
ander, Tex., 149 S. W. 218. 

101. Time—Computation.—Where a premium 
was due on a life policy on June 30th, and the 
policy allowed one month of grace for its pay- 
ment, and July 3ist was Sunday, the insured 
had the first legal date thereafter, which was 
Monday, August Ist, on which to pay the premi- 
um.—Bohles v. Prudential Ins. Co. of America, 
N. J., 83 Atl. 904. 

102. Trusts—Parol Evidence.—Where a hus- 
band with his money buys land in his wife’s 
name, the parol evidence to establish a result- 
ing trust must be clear and convincing, and so 
positive as to leave no doubt.—Hall vy. Cox, Ark., 
149 S. W. 80. 

103. Partnership.—Complainant agreed with 
defendant to engage in the purchase and devel- 
opment of real estate, defendant to furnish all 
the capital. Defendant with his own money 
took title to property negotiated for by the firm 
in his wife’s name to defeat his partner's rights 
to profits. Held, that the property was held in 
trust for the firm.—Moran v. McDevitt, R. L, 
83 Atl. 1013. 

104. Vendor and Purchaser—Fraud.—A ven- 
dee from one who procured his deed by fraud 
is not entitled to protection as a bona fide pur- 
chaser except as to the money paid before re- 
ceiving notice of the fraud.—Henry v. Phillips, 
Cal., 124 Pac. 837. 

105. Rescission.—To entitle a purchaser to 
a rescission in equity of a contract for the sale 
and purchase of land on the ground of fraud, 
after the contract has been fully executed, proof 
of the fraud or misrepresentation must be clear 
and certain, and complainant must have been 
deceived and injured thereby.—Roseboom _v. 
Corbitt, C. C. A., 196 Fed. 627. 

106.——Rescission.—Where plaintiff refused to 
perform unless defendants obtained an addition- 
al deed and an additional release, and plaintiff 
was only entitled to the additional release, he 
could not rescind for defendants’ failure to fur- 
nish both.—Weinheimer v. Ross, N. Y., 99 N. E. 











107. Waters and Water -~ourses—Prescrip- 
tion.—The right to flow lands may be obtain- 
ed by prescription.—Walton Cranberry Co. v. 
Seamon, Mich., 137 N. W. 147. 

108. Ravine.—Where surface water from 
high bluffs seeks an outlet through a ravine 
during the rainy season and assumes a definite 
channel, it is a natural water course which con- 
sists of beds and banks showing presence of 
water, although the water need not flow con- 
tinually.—Jaquez Ditch Co. v. Garcia, N. Mex., 
124 Pac. 891. 

109. Wills—Construction.—The words of a 
will to create a trust must be imperative, must 
make the subject certain, and the object as cer- 
= ~~ the subject.—Glover v. Baker, N. H., 83 

110.——Construction.—Where a will indicates 
a purpose to raise a fund for the benefit of 
gerand-children and not to vest them with title, 
a construction is not to be adonvted, unless un- 
avoidable, which wil! disinherit them.—McCoy 
v. Houck, Ind., 99 N. E. 97. 
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